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ARTICLE X 
 

NEW YORK’S POWER PLANT SITING LAW 
A PRIMER ON ITS HISTORY, STATUS, AND IMPORTANCE 

 
“Article X of the New York State Public Service Law sets forth a review process in New York 
State for consideration of any application to construct and operate an electric generating facility 
with a capacity of 80 megawatts or more.”1  
- New York State Public Service Commission 

 
New York’s power plant siting law expired January 1, 2003.  2008 marks the five year 
anniversary of its expiration and also a significant lack of progress in ensuring the reliability of 
New York’s electricity needs.   
 
An assessment conducted by the New York Independent System Operator (NYISO) of New 
York’s electricity structure predicts that by 2011-2012 additional power sources will be needed 
to maintain a reliable electric network.2  Any new power plant takes around five years to be 
sited and built.  Currently there is a lack of proposals for new plants due in large part to the 
expiration of Article X.  Without some type of progress, the reliability of New York’s electric 
network could be in jeopardy beginning in 2012.    
 
HISTORY OF THE POWER PLANT SITING LAW 
Recognizing that a special permitting process was needed to streamline the siting of electric 
generating facilities, the state legislature designed Article VIII in 1972.  Senate Bill #S.9800-B of 
1972 added the new Article VIII to the Public Service Law and established a “one-stop” 
permitting process for electric utilities building new power plants.3  Article VIII granted the 
newly formed State Board on Electric Generation Siting and the Environment sole jurisdiction 
to issue Certificates of Environmental Compatibility and Public Need (Certificate).  As written, 
Article VIII called for an environmental review of proposed projects and allowed limited public 
participation during the review and development process.  Article VIII also allowed the 
override of local laws and ordinances and limited judicial review by requiring exhaustion of all 
available administrative remedies.   
 
In 1992, Article X was enacted to replace Article VIII which had expired on January 1, 1989.  The 
revised bill expanded the environmental review and allowed for more public involvement in 
the review and siting process.   It provided for funds to be set aside by an applicant for the use 
of public or government parties, deemed intervenors.  The most noteworthy changes in Article 
X related to the applicability threshold―which increased from 50 to 80 megawatts―and the 
deadline for completion of the hearing process―shortened from 24 to 12 months.4 
 

                                                            
1Guide to the Certification Review Process for Major Electric Generating Facilities Under Article X of the New York State 
Public Service Law.  New York State Public Service Commission.  Jan. 5, 2004.  Retrieved August 20, 2007 
www.dps.state.ny.us/articlex_process.html 
2 New York Independent System Operator. 2008 Reliability Needs Assessment (RNA). Dec. 12, 2007. www.nyiso.com  
3 L. 1972, c. 385, codified as Public Service Law, Article VIII 
4 Suchman, Gail.  Power-Plant-Siting: Efforts to Amend Article X Fail.  New York Law Journal.  August 8, 2007. Volume 238 – 
No. 27 
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In 1999 Article X was amended to authorize the Department of Environmental Conservation 
(DEC) to issue the environmental permits in conjunction with the State Board’s issuance of the 
Certificate.5  By including the DEC in siting decisions, the state recognized the need for limiting 
the environmental impact of power plants.       
 
In an effort to increase the electricity supply in New York State, Article X was amended yet 
again in 2001, when the hearing process was reduced to six months for facilities that would 
replace older, less efficient and higher polluting plants.   
 
CONTRIBUTING FACTORS TO THE EXPIRATION OF ARTICLE X 
Throughout the lifespan of Article X many factors contributed to its success, its failure and 
eventually its expiration.  These included the restructuring of the electric generation industry, 
the collapse of Enron and the emergence of the environmental justice movement.  
 
Restructuring 
The first factor affecting the expiration of Article X was the restructuring of the electric utility 
industry in New York in attempt to promote wholesale competition and market-driven electric 
generation.  With the federal government leading the way, state governments shifted to allow 
open access to transmission and distribution networks and moved away from, in most cases, 
ownership of both transmission and generation by public utility companies, opening up the 
market to merchant power producers who then proposed several new plants under Article X 
from 1997 through 2001.    
 
The Collapse of Enron 
The next factor which contributed to the eventual expiration of Article X was the 2001 collapse 
of Enron, which had a chilling effect on the capital markets for new power plants and made 
obtaining financing for new plants even more difficult.  Power producers were able to begin 
construction on facilities that had already received certificates under Article X only if they had 
assurances for long-term power purchase agreements or capacity markets.  Of the six certified 
but un-built projects, three were cancelled and three are still on hold.   
 
Environmental Justice  
The emergent environmental justice movement has pointed out the disproportionate amount of 
power plants and other infrastructure sited in or near low-income or minority communities.  
One of the major concerns is the link between pollution from fossil fuel based power plants and 
respiratory illnesses such as asthma.   
 
To ensure reliability and meet peak summer electricity demands, in 2000 the New York Power 
Authority (NYPA) began the controversial siting process of ten, 47-megawatt natural gas power 
plants known as “peakers” throughout New York City and Long Island.6  However, several 
community groups brought litigation against the proposal, arguing that NYPA must address 
the emissions and public health risks of pollution and particulate matter.  The majority of the 
lawsuits were dismissed which agitated the communities that were affected by the installations. 
 

                                                            
5 L. 1999, c. 636.  In addition, the amendments increased funding to municipalities and local community groups to participate in 
the hearing process. 
6 New York City suffers from significant transmission constraints and NYISO has determined that 80 percent of the city’s 
electricity must be generated in-city, i.e., approximately 9500 megawatts. 
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In 2001, Communities United for Responsible Energy (CURE) took the case further and testified 
before the New York State Assembly Committee on Energy.  CURE called for a total overhaul of 
Article X in order to address the issues of environmental justice and the effects of pollution on 
the communities in close proximity to power plants.7  CURE was joined by then Attorney 
General Eliot Spitzer for the State of New York and the New York City Bar Association in 
acknowledging the importance of a dedicated power plant siting law.8        
 
NEW YORK CITY BECOMES A KEY PLAYER IN ARTICLE X 
From the 2001 through the 2004 legislative session, the governor and legislature failed in several 
attempts to either extend or amend Article X.  New York City’s Energy Policy Task Force issued 
a comprehensive report in 2004 discussing New York City’s electricity challenges.  The report, 
titled, “New York City Energy Policy: An Electricity Resource Road Map,” found that passage of a 
new Article X was crucial to promote the re-powering of old units in the city and to meet future 
energy needs.  It also recommended that local communities play a more significant role in the 
siting process.  Since the report, the city, under Mayor Bloomberg’s administration, has 
remained a visible party in the debate and has tried to unite stakeholders to support passage of 
a new siting bill.9 

 
ARTICLE X TODAY 
With the heightened concern about climate change and the prediction by the New York State 
Independent System Operator (NYISO) that New York State may face an acute energy shortage 
as early as 2012, a new power plant siting law is crucial to the economic and environmental 
health of the region.10  Energy shortages in New York State could cause billions of dollars in lost 
revenues and potentially pose significant public health risks if blackouts of brownouts were to 
occur during extreme hot or wintry times of the year.   
 
Shortly after taking office, Governor Eliot Spitzer released his first version of a new Article X, 
which he dubbed the “clean economic power supply” bill.  For the first time in state history this 
bill imposed a greenhouse gas (carbon dioxide) standard.11  Governor Spitzer’s bill focused 
mainly on re-powering old plants and developing new gas-fired facilities and wind turbines.  It 
conspicuously excluded coal, nuclear and waste-to-energy facilities.  The bill included language 
to address environmental justice concerns more fully and lowered the applicability threshold to 
five megawatts – a significant reduction from Article X.  This lower threshold created a great 
deal of opposition to the revised version. 
 
The New York State Assembly also developed its own version of Article X, which passed on 
May 30, 2007.12  The Assembly’s bill also lowered the applicability threshold to 30 megawatts, 
placed the obligation on the New York State Department of Environmental Conservation to 
address environmental justice issues, and included the governor’s carbon dioxide standard.   

                                                            
7 CURE’s Testimony Presented to Assembly Committee on Energy, June 6, 2001 
8  “Attorney General’s Action Plan for a Balanced Electric Power Policy in New York State” (March 20, 2001)  On May 29, 
2001, the New York City Bar Association Committees on energy, Environment, Project Finance, and Land Use and Zoning 
sponsored a roundtable to discuss Article X, which lead to a formal letter to the governor and Legislature urging re-enactment 
9 L. 1972, c. 385, codified as Public Service Law, Article VIII 
10 NYISO, 2007 Power Trends http://www.nyiso.com/public/webdocs/newsroom/whats_new/nyiso_ptrends07_final.pdf.  
Press Release, New York City Economic Development Corporation, June 26, 2006 
http://www,nycedc.com/Web/PressRoom/PressReleases/EnergyReport2006.htm. 
11 A later version of the bill was introduced as Assembly Bill #A.9001 on June 7 
12 Bill No. A.8697 
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The next day the New York State Senate passed its own distinct version of Article X.  The Senate 
bill closely resembled the original Article X, though it included some changes, including a 
process for smaller plants (50-80 megawatts) and some language on environmental justice.13  In 
general, power producers favored the Senate bill and the environmental justice groups 
supported the Assembly bill.14 
 
In June 2007 the governor released a new draft of Article X as a compromise.  As in the 
Assembly bill, the new bill increased the threshold to 30 megawatts and included provisions for 
clean coal with carbon sequestration, less stringent eligibility requirements for re-powering 
older plants, different carbon standards for base load and peak generation, and a “compelling 
need” standard to address environmental justice.15  New York City and several environmental 
organizations supported the bill but the Senate and Assembly still could not reach a 
compromise.  Power producers objected to issues regarding the restrictions placed on fuel type 
and environmental justice advocates wanted clearer emissions-offset requirements.   
 
Although all sides have agreed that a dedicated process for siting electric generating facilities in 
New York State is needed, they have not been able to agree on an exact bill.  Until the passage 
of Article X legislation, power plant siting will continue to be governed by the State 
Environmental Quality Review Act (SEQRA), thereby forcing any new plant through a much 
more complicated and extended siting process than Article X would facilitate.  
 
In summary, with the two sides still far apart, and the legislature seeking re-election this year, 
the passage of a compromise bill will depend on two factors.  The first is the recognition by all 
sides that the state will not meet its future power needs by 2012 without a siting bill in 2008.  
The second factor is that the time to adopt a new siting law is now, while we still have the 
opportunity to avoid an energy crisis.  As the chief executive, the leadership of the governor is 
crucial to get the two houses of the state legislature to agree on a bill, but all stakeholders must 
get involved to ensure that a new power plant siting law is adopted to power a bright and 
prosperous future for New York State.   
 
 

About New York AREA: Founded in November 2003, the New York Affordable Reliable 
Electricity Alliance (New York AREA) is a diverse group of more than 150 business, labor, and 
community groups whose mission and purpose is to ensure that New York State has an ample 
and reliable electricity supply to foster economic prosperity for years to come.  New York AREA 
helps to educate policy makers, businesses, and the general public regarding the necessity and 
importance of safe, low-cost, reliable, clean electricity.  For additional information visit: www.area-
alliance.org.  

                            

                                                            
13 Bill No. S.5908 
14 L. 1972, c. 385, codified as Public Service Law, Article VIII 
15 Program Bill #33 R 


